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order to raise equity capital, but only
if—

(i) The concern has graduated from
the 8(a) BD program;

(ii) The disadvantaged owners will
maintain ownership of the largest sin-
gle outstanding block of voting stock
(including stock held by affiliated par-
ties); and

(iii) The disadvantaged owners will
maintain control of the daily business
operations of the concern.

(c) The 8(a) contractor must request
a waiver in writing prior to the change
of ownership and control except in the
case of death or incapacity. A request
for waiver due to incapacity or death
must be submitted within 60 days after
such occurrence. The Participant seek-
ing to change ownership or control
must specify the grounds upon which it
requests a waiver, and must dem-
onstrate that the proposed transaction
would meet such grounds.

(d) SBA determines the eligibility of
an acquiring Participant under para-
graph (b)(2) of this section by referring
to the items identified in §124.507(b)(2)
and deciding whether at the time of the
request for waiver (and prior to the
transaction) the acquiring Participant
is a responsible and eligible concern
with respect to each contract for which
a waiver is sought. As part of the waiv-
er request, the acquiring firm must
certify that it is a small business for
the size standard corresponding to the
NAICS code assigned to each contract
for which a waiver is sought.

(e) Anyone other than a procuring
agency head who submits a certifi-
cation regarding the impairment of the
agency’s objectives under paragraph
(b)(4) of this section, must also certify
delegated authority to make the cer-
tification.

(f) In processing a request for a waiv-
er under paragraph (b)(2) of this sec-
tion, SBA will treat a transfer of all a
Participant’s operating assets to an-
other Participant the same as the
transfer of an ownership interest, pro-
vided the Participant that transfers its
assets to another eligible Participant:

(1) Voluntarily graduates from the
8(a) BD program; and

(2) Ceases its business operations, or
presents a plan to SBA for its orderly
dissolution.
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(g) A concern performing an 8(a) con-
tract must notify SBA in writing im-
mediately upon entering into an agree-
ment or agreement in principle (either
oral or written) to transfer all or part
of its stock or other ownership interest
or assets to any other party. Such an
agreement could include an oral agree-
ment to enter into a transaction to
transfer interests in the future.

(h) The Administrator has discretion
to decline a request for waiver even
though legal authority exists to grant
the waiver.

(i) The 8(a) contractor may appeal
SBA’s denial of a waiver request by fil-
ing a petition with OHA pursuant to
part 134 of this chapter within 45 days
after the contractor receives the Ad-
ministrator’s decision.

[63 FR 35739, June 30, 1998, as amended at 67
FR 47246, July 18, 2002]

§124.516 Who decides contract dis-
putes arising between a Participant
and a procuring activity after the
award of an 8(a) contract?

For purposes of the Disputes Clause
of a specific 8(a) contract, the con-
tracting officer is that of the procuring
activity. A dispute arising between an
8(a) contractor and the procuring ac-
tivity contracting officer will be de-
cided by the procuring activity, and ap-
peals may be taken by the 8(a) con-
tractor without SBA involvement.

§124.517 Can the eligibility or size of a
Participant for award of an 8(a)
contract be questioned?

(a) The eligibility of a Participant
for a sole source or competitive 8(a) re-
quirement may not be challenged by
another Participant or any other
party, either to SBA or any adminis-
trative forum as part of a bid or other
contract protest.

(b) The size status of the apparent
successful offeror for a competitive 8(a)
procurement may be protested pursu-
ant to §121.1001(a)(2) of this chapter.
The size status of a nominated Partici-
pant for a sole source 8(a) procurement
may not be protested by another Par-
ticipant or any other party.

(c) A Participant cannot appeal
SBA’s determination not to award it a
specific 8(a) contract because the con-
cern lacks an element of responsibility
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or is ineligible for the contract, other
than the right set forth in §124.501(h) to
request a formal size determination
where SBA cannot verify it to be small.

(d)(1) The NAICS code assigned to a
sole source 8(a) requirement may not
be challenged by another Participant
or any other party either to SBA or
any administrative forum as part of a
bid or contract protest. Only the AA/
BD may appeal a NAICS code designa-
tion with respect to a sole source 8(a)
requirement.

(2) In connection with a competitive
8(a) procurement, any interested party
who has been adversely affected by a
NAICS code designation may appeal
the designation to SBA’s OHA pursuant
to §121.1103 of this title.

(e) Anyone with information ques-
tioning the eligibility of a Participant
to continue participation in the 8(a)
BD program or for purposes of a spe-
cific 8(a) contract may submit such in-
formation to SBA under §124.112(c).

[63 FR 35739, June 30, 1998, as amended at 74
FR 45754, Sept. 4, 2009]

§124.518 How can an 8(a) contract be
terminated before performance is
completed?

(a) Termination for default. A decision
to terminate a specific 8(a) contract for
default can be made by the procuring
activity contracting officer after con-
sulting with SBA. The contracting offi-
cer must advise SBA of any intent to
terminate an 8(a) contract for default
in writing before doing so. SBA may
provide to the Participant any program
benefits reasonably available in order
to assist it in avoiding termination for
default. SBA will advise the con-
tracting officer of this effort. Any pro-
curing activity contracting officer who
believes grounds for termination con-
tinue to exist may terminate the 8(a)
contract for default, in accordance
with the Federal Acquisition Regula-
tions (48 CFR chapter 1). SBA will have
no liability for termination costs or re-
procurement costs.

(b) Termination for convenience. After
consulting with SBA, the procuring ac-
tivity contracting officer may termi-
nate an 8(a) contract for convenience
when it is in the best interests of the
Government to do so. A termination
for convenience is appropriate if any
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disadvantaged owner of the Participant
performing the contract relinquishes
ownership or control of such concern,
or enters into any agreement to relin-
quish such ownership or control, unless
a waiver is granted pursuant to
§124.515.

(c) Substitution of one 8(a) contractor
for another. Where a procuring activity
contracting officer demonstrates to
SBA that an 8(a) contract will other-
wise be terminated for default, SBA
may authorize another Participant to
complete performance and, in conjunc-
tion with the procuring activity, per-
mit novation of the contract without
invoking the termination for conven-
ience or waiver provisions of §124.515.

§124.519 Are there any dollar limits on
the amount of 8(a) contracts that a
Participant may receive?

(a) A Participant (other than one
owned by an Indian Tribe, ANC or
NHO) may not receive sole source 8(a)
contract awards where it has received a
combined total of competitive and sole
source 8(a) contracts in excess of the
dollar amount set forth in this section
during its participation in the 8(a) BD
program.

(b) Once the limit is reached, a firm
may not receive any more 8(a) sole
source contracts, but may remain eligi-
ble for competitive 8(a) awards.

(c) SBA includes the dollar value of
8(a) options and modifications in deter-
mining whether a Participant has
reached the limit identified in para-
graph (a) of this section. If an option is
not exercised or the contract value is
reduced by modification, SBA will de-
duct those values.

(d) A Participant’s eligibility for a
sole source award in terms of whether
it has exceeded the dollar limit for 8(a)
contracts is measured as of the date
that the requirement is accepted for
the 8(a) program without taking into
account whether the value of that
award will cause the limit to be ex-
ceeded.

(e) The AA/BD may waive the re-
quirement prohibiting a Participant
from receiving sole source 8(a) con-
tracts in excess of the dollar amount
set forth in this section where the head
of a procuring activity represents that
award of a sole source 8(a) contract to
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